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July 17, 2014 

 
Re: Extend Humanitarian Relief to Children Seeking Refuge in the United States 

 
The United States is Facing a Child Refugee Crisis 

 

The tremendous influx of children1 seeking refuge in the United States reflects a regional 
humanitarian crisis.2  Children from El Salvador, Guatemala, Honduras, and Mexico are fleeing 
from abuse, violence, death threats, and neglect.3  International agencies, including the United 
Nations, and local organizations have garnered widespread support for requesting that the United 
States extend human rights protections to these children seeking refuge; many of these children 
flee persecution and are eligible for existing forms of immigration relief.4  In addition, a minority 
of children who do not fit squarely into existing forms of relief nevertheless face grave dangers 
in their countries of birth, and cannot be safely returned at this time.  
 
The Obama administration has identified young immigrants in removal proceedings as some of 
the “most vulnerable members of our society.”5  Despite the risks of return, these refugee 
children are routinely placed in removal proceedings.  The United States has the opportunity to 
cease this inhumane practice of deporting refuge-seeking children, and respond effectively and 
compassionately to this humanitarian emergency by extending adequate protections. 
 

Current Policies for Handling Refugee Children 
 

A child’s plight through the United States legal processes depends, in part, on highly technical 
legal distinctions and their access to counsel. Some of the recently arriving children are 
unaccompanied alien children (UAC).  If the government identifies a child as a UAC,6 or if the 
child falls within the definition of UACs,7 the child receives certain protections, including 
adjudication of their asylum or special immigrant juvenile status claims before USCIS rather 
                                                
1 “Child” is defined as an unmarried individual under twenty-one years of age. See INA §101(b)(1). 
2 See Center for Gender and Refugee Studies & Kids in Need of Defense, A Treacherous Journey: Child Migrants Navigating the 
U.S. Immigration System at 1 (Feb. 2014). 
3 See, e.g., United Nations High Commissioner for Refugees, Children on the Run (Mar. 2014) (analyzing the underlying causes 
and humanitarian impact of the vast and recent child migration in the Americas); Center for Gender and Refugee Studies & Kids 
in Need of Defense, A Treacherous Journey: Child Migrants Navigating the U.S. Immigration System (Feb. 2014) (addressing 
“the issues raised by the recent historic and unabated increase in the number of children coming unaccompanied . . . to the United 
States”); Women’s Refugee Commission, Forced from Home: The Lost Boys and Girls of Central America (Oct. 2012). 
4 See United Nations High Commissioner for Refugees, Children on the Run at 6 (Mar. 2014) (reporting that, of those 
interviewed, 58% of children entering from El Salvador, Guatemala, Honduras, and Mexico qualify for some form of 
international protection). 
5 Justice Department and CNCS Announce New Partnership to Enhance Immigration Courts and Provide Critical Legal 
Assistance to Unaccompanied Minors, U.S. Government Corporation for National and Community Service (June 6, 2014). 
6 See USCIS, Memorandum, Updated Service Center Operations Procedures for Accepting Forms I-589 Filed by 
Unaccompanied Alien Children (June 4, 2013). 
7 Homeland Security Act of 2002 § 462(g) (defining UACs as a person who “(A) has no lawful immigration status in the United 
States, (B) has not attained 18 years of age, (C) with respect to whom – (i) there is no parent or legal guardian in the United 
States; or (ii) no parent or legal guardian in the United States is available to provide care and physical custody”). 
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than before an immigration judge.8  However, UACs still have active removal proceedings 
pending against them and immigration judges can order their deportation. Children who do not 
receive a UAC determination are placed in removal proceedings. Courts and independent studies 
have suggested that children are not competent to proceed without representation, yet the United 
States does not guarantee a right to counsel for unaccompanied children.9 
 
The Current Process is Inefficient and Fails to Provide Adequate Protection to These Children 
 

Our current process of placing unaccompanied minors in removal proceedings has caused an 
unprecedented judicial backlog that has solicited enormous court resources.  These resources 
have not efficiently addressed the crisis because, for many forms of relief available to children, 
jurisdiction lies with USCIS and immigration judges do not play a meaningful role in their 
cases.10   In addition, children in removal proceedings often cannot access legal representation 
because many legal services, especially free services, are available only to persons who are not 
in removal proceedings.  
 
Ensure the Protection of Vulnerable Children by Extending Temporary Humanitarian Relief 
 

The United States has an international legal obligation, under the principle of non-refoulement, 
to refrain from returning individuals to countries where they may face persecution.11  To ensure 
protection of vulnerable children, the Obama administration should issue an executive order that 
establishes a new, temporary form of relief, Temporary Humanitarian Relief (“THR”).  THR will 
act as a stopgap measure until Congress can enact more permanent legislation. 
 
THR will extend protection to all children who have entered the United States in search of 
safety.  Children from designated countries in crisis, as identified by the Obama administration, 
will be eligible to apply for THR.  All children from designated countries, who enter or have 
entered into the United States, will receive THR and it will function as a temporary status.  THR 
will close their removal cases until the executive states that the humanitarian crisis in their 
country of origin has ceased.  This measure will keep children out of the backlogged court 
system until they are able to apply for alternative forms of relief, such as asylum or SIJS, or until 
they can safely return to their country of origin.  
 
Recommendation: Executive Order Extending THR to Children Fleeing Unsafe Conditions 
 

Extend THR to all children fleeing unsafe conditions in countries identified by the Obama 
administration, including El Salvador, Guatemala, Honduras, and Mexico, until the 
humanitarian crisis ends. 
                                                
8 See Deborah Lee et al, Update on Legal Relief Options for Unaccompanied Alien Children Following the Enactment of the 
William Wilberforce Trafficking Victims Protection Reauthorization Act of 2008, (Feb. 19, 2009). 
9 See Davila-Bardales v. INS, 27 F.3d 1 (1st Cir. 1994) (Form I-213, Record of Deportable/Inadmissible Alien cannot be used 
where a minor made admissions without representation and was unaccompanied); see also Matter of Amaya, 21 I&N Dec. 583 
(BIA 1996) (Judge may not accept a minor’s admission to a charge); Transactional Records Access Clearinghouse (TRAC), 
Syracuse University (June 2014), available at http://trac.syr.edu/immigration/reports/359/ (finding that a child’s deportation “all 
too often [is] determined by whether an attorney was present to assist the child in presenting his or her case”). 
10 See, e.g., TVPRA § 235(d)(7), amending INA § 208(b)(3) (“An asylum officer […] shall have initial jurisdiction over any 
asylum application filed by an unaccompanied alien child.”); see also, INA § 203(b)(4) (under this section of the INA, USCIS 
has jurisdiction over I-360 Special Immigrant Juvenile petitions under).  
11 United Nations Conference of Plenipotentiaries on the Status of Refugees and Stateless Persons Convened under General 
Assembly resolution 429(V), Convention relating to the Status of Refugees (Jul. 28, 1951); see also, Refugee Act of 1980, Pub. 
L. 96-212 (Mar. 17, 1980).  


